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The Air Force Judge Advocate General's Bulletin is published 
bimonthly by the Office of The Judge Advocate General of the Air 
Force to provide a means for the exchange of ideas, experiences, 
and information by the members of The Judge Advocate General's 
Department. It will contain a survey of important legislative, 
administrative, and judicial developments in military and related 
law fields. Articles, materials, and suggestions of items for 
publication are invited. Frank discussion of all relevant issues 
is encouraged. Manuscripts and correspondence regarding editorial 
matters should be submitted to the Office of The Judge Advocate 
General of the,Air Force, ATTN: Special Activities Group, Head- 
quarters, United States Air Force, The Pentagon, Washington 25, 

D. C., telephone Liberty 5-6700, Extension 7-6380. Views and 
opinions expressed in this publication are those of the authors, 
and they are not necessarily concurred in by The Judge Advocate 
General of the Air Force. 
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Major General, USAF 
The Judge Advocate General, United States Air Force 
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MILITARY LAWYERS 


The Judge Advocate General has released the following state- 
ment concerning military lawyers which has reference to certain 
opinions on the same subject as expressed by Chief Judge Robert E. 
Quinn of the Court of Military Appeals in recent remarks before a 
House of Representatives Subcommittee on Appropriations: 


"It is unfortunate that many still think that lawyers in the 
Armed Forces do not truly practice law. During my years as Judge 
Advocate General of the Air Force I have done all that I could to 
convey to other government officials and to the public the fact 
that a legal career in the Armed Services is as much a career in 
the active practice of law as is any civilian legal career. 


"If there is any deficiency in the service rendered the Govern- 
ment by the military lawyer, it stems only from a lack of depth of 
experience. We have a cadre of highly capable lawyers with many 
years' experience in the service and in the legal profession, whose 
exceptional professional abilities and ethical standards are second 
to none. The professional background, training and experience of 
these lawyers makes them what they are - a most capable, intelligent 
and proficient group of lawyers. Regrettably, this group is hardly 
more than a cadre, and these officers do not comprise the bulk of 
our personnel, as would be desirable. Then we have a large group - 
at least 50 per cent of the legal departments - of young lawyers, 
just out of law school, who are fortunate enough to be able to dis- 
charge their military obligations while working in their legal 


1 Chief Judge Quinn has been quoted, in part, as stating: "I do not 
think you get... as good lawyers in the military service as you 
do on the outside, because on the outside they learn law from the 
ground up.” 








profession. These young officers come to us from fine law schools 
throughout the country and, obviously, they have not learned the 
law business from the ground up. However, they are capable and 
highly intelligent young lawyers, and they render splendid service. 


"The great difficulty we have is in our efforts to expand our 
group of experienced people so that we will need to replace only a 
reasonable 5 to 10 per cent a year. Because of a low retention 
rate among the young officers we are required to maintain a replace- 
ment rate of 20 to 25 per cent per year. Until we are able to 
reduce that rate, we may occasionally present an appearance of in- 
experience. Howéver, it certainly is not true that we do not get or 
have lawyers in the military service as good as those on the outside. 
All of our young lawyers - the replacement input - come to us from 
civilian life as lawyers, and the caliber of a man does not change 
because he puts on a uniform. 


"The young lawyer in the service has an excellent opportunity 
for learning the law from the ground up. The military lawyer's 
practice encompasses every aspect of the legal profession, includ- 
ing contracts, administrative law, procurement law, international 
law, claims and adjustment activities, tax law, patent law, domes- 
tic relations, wills and trusts, insurance law, and the diverse 
activities involved in being house counsel to a large and complex 
organization. The fact is that the average young lawyer, just 
graduated from law school, will learn far more about the law busi- 
ness, ‘from the ground up', in a three-year tour in the military 
service than he would during the same three years in civilian life. 
That this is so is demonstrated by the fact that the civilian 
community places a premium upon the young lawyer with military 
legal experience. The result is that approximately 95 per cent of 
the officer-lawyers comprising this group leave the service at the 
completion of their obligated three-year tours for lucrative 
positions on the outside. 


"It is unfortunate that so many of the young lawyers we train 
do not elect to stay with us, but they do not consider a legal 
career in the service to be sufficiently attractive. I am not in 
agreement with their demonstrated opinion of the unattractiveness 
of a military career, but that nevertheless is the way they feel. 
We in the service are making every effort to enhance the attrac- 
tiveness of a military legal career, and of convincing the young 
lawyer of the many advantages of such a career." 


Military lawyers have also been made the subject of a letter 
from Charles F. Rhyne, Esq., immediate past President of the 
American Bar Association, to the Secretary of Defense. The letter 
appears on page 35 of this Bulletin. 
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ADDRESS BY THE HONORABLE STANLEY F. REED 
ASSOCIATE JUSTICE, UNITED STATES SUPREME COURT 





I, DWIGHT D. EISENHOWER, President of the United States of America, 
do hereby designate Friday, May 1, 1959, as Law Day in the United States 
of America. I urge the people of the United States to observe Law Day with 
appropriate public ceremonies and by the reaffirmance of their dedication to 
our form of government and the supremacy of law in our lives. I especially 
urge the legal profession, the schools and educational institutions, and all 
media of public information to take the lead in sponsoring and participating 
in appropriate observances throughout the Naiion. 


With the reading of the President's proclamation by 
Major General Reginald C. Harmon, chairman of the event and 
spokesman for the military legal community, military obser- 
vance of Law Day U.S.A. was inaugurated at the inner court 
of the Pentagon on 1 May 1959. 


The program was highlighted by the following inspiring 
address of Associate Justice Stanley F. Reed, longtime member 
of the United States Supreme Court: 


"Americans gather today in numerous groups, at the sugges- 
tion of our civil and military chief, President Eisenhower, to 
rededicate ourselves 'to the principle of Government under Law. 
It is a satisfaction to have this opportunity, under the auspices 
of this Institute [Institute of Military Law], to participate in 
this ceremonial Law Day. It is gratifying to have this reconfir- 
mation that our citizens, civil and military alike, fully realize 
that we are a people whose Government thus seeks freedom and jus- 
tice for all under our Constitution. We cherish our liberties as 
matters of right, not as grants of a benevolent autocracy. 











"Today our military forces must necessarily be large. We 
are no longer isolated from the danger of sudden attack. Modern 
technology has so contracted the world that infractions of our 
peace, without time for long preparations, are possible. These 
forces are our protectors, however, with members drawn generally 
from our families, not a special military clique for enforcement 
of military rule. Our Founding Fathers felt little need for 
standing armies and deprecated their establishment for fear 
that arrogant militarism might get a foothold here and weaken 
civilian resistance to military usurpations of power. That 
danger seems imaginary now and will continue to be, so long 
as the whole people-will to live in ordered liberty under law. 


"The law we honor today is the body of governmentally 
enforceable rules controlling the relations of man with his 
fellows. International law lies outside that definition except 
as our courts may adopt as their own the recognized practices 
for adjusting differences between citizens of different States 
or nations to settle disagreements as to their respective 
rights. As has been suggested by the Vice President, Mr. Nixon, 
and the Attorney General, Mr. Rogers, we would further the 
rule of law if nations, including ourselves, would now grant 
a wider jurisdiction to the International Court of Justice, of 
which our representative, Judge Green H. Hackworth, for many 
years Legal Adviser to the Department of State, is a member. 


"The American Bar Association is making an effort through 
its Committee on World Peace Through Law, under the chairman- 
ship of Charles Rhyne, for such an advance. If we are not 
ready as yet to submit to binding decisions on treaties, as 
to matters essentially within our domestic jurisdiction, such 
as immigration or currency value or exports, we could have 
advisory opinions of such a court which would be useful as 
coming from an authority least likely to be influenced by 
ulterior reasons. 


"Thoughtful men even in the midst of exacerbating con- 
troversies over matters from Berlin to Formosa are actively 
working to extend the domain of the law into the world's 
international relations. If there can be accomplished a 
worldwide mobilization of men of the law throughout the 
nations, it will mark a true forward step toward a method 
for the adjustment of the inevitable frictions that arise 
in international affairs. Such an effort has especial appeal 
to our citizens. 
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"It is to be hoped that we are seeing the beginning of the 
extension, as Wilfred Jenks surmizes in his recent work, of 
international law, relations between nations, to a "common 
law of mankind." With individuals of separate nations inter- 
mingling in worldwide trade, the creation of international 
organizations and area treaties such as NATO and the European 
community, the necessity is obvious. From this necessity 
springs the Declaration of Human Rights, the effort to 

agree on the seaward limits of national sovereignty, efforts 
to settle jurisdiction over Antartica, and rights in outer 
space. The rule of law approaches new fields. 


"There was a striking example of the effectiveness of 
treaties through the creation of the crime of aggressive 
war, by the Kellogg-Briand Peace Pact of 1928 to which 
Germany was a party, applied by the allies at Nuremberg 
to punish the German leaders who violated it. 


"We have seen the controversies and misunderstanding 
between our State sovereignties softened and largely sat- 
isfactorily adjusted through the use of judicial decisions 
to settle disputes. From the vantage point of today we 
see nothing unusual in having courts settle the boundary 
lines of States. Even when the Tidelands decision barred 
the rich oil stores of adjacent waters from exploitation 
by bordering States, the decision was accepted as binding 
until congressional action gave these public lands to the 
adjacent States. How much better to live under a rule of 
law where, for example, the waters of the Colorado may he 
equitably divided between the States that it touches, ~ 
rather than to be appropriated by the strongest or wasted 
into the sea. 


"Our laws are not improvisations to meet unexpected 
situations but the product of generations of experience 
that reaches through the centuries. Our military law, too, 
has that background. The Founding Fathers were not unaware 
that life in the military forces differs from life among 
civilians even in peacetime. Only too well they knew the 
necessities for rigorous control during war. So it was 
that the Articles of Confederation provided that "The United 
States in Congress assembled, shall have the sole and ex- 
clusive right and power of * * * making rules for the 
government and regulation of the said land and naval forces, 
and directing their operations." That is practically iden- 
tical to our present constitutional provision. In fact, 


T 






















Mr. Madison's notes show it was "added from the existing Articles 
of Confederation." If our national forces had been left to the 
control of the respective States, as No. 4 of the "Federalist" 
points out, we would not have had unity of command or absence 

of rivalry for military power between the States or sections. 


"This solicitude for the maintenance of a national army 
in accordance with the disciplines that experience had shown, 
persisted through the adoption of our Bill of Rights. There- 
fore the fifth amendment, by specific exception, omits the 
military forces from the requirement of a grand jury indict- 
ment, and the sixth amendment, by construction in ex 
parte Milligan, from the requirement of a petit jury. Since 
these exceptions withdraw from the military forces protections 
from arbitrary action greatly valued by civilians, they have 
been strictly construed in favor of the individual by the 
Supreme Court, as the recent cases of Toth v. Quarles and 
Reid v. Covert make plain. 


"Law is dynamic. It gathers "meaning from experience." 
The scientific advances of the first half of the 20th 
century, with its revolutionary introduction of motors, 
Planes, electronics, its chemical discoveries in drugs and 
plastics, automation and atomic energy has not and will not 
leave society and economics unchanged. Nor will law be left 
unchanged. Certainly the field of law has felt the impact 
of these new forces, as has government. But however the 
tornado may toss the sea, it remains the sea. However strong 
the pressures of change, the basic concepts of justice 
remain unimpaired and adaptable to changing circumstances. 


















"Momentous days lie ahead for law and lawyers. Our law 
must adjust itself not only to the advances of science, as 
it. did when Causby marked for aerial flights a free space 
for navigation, or when Reid. v. Covert extended concepts of 
yur constitutional law as to jury trial in capital cases 
to include American citizens accompanying the Armed Forces 

n foreign lands. The lawyers of the Armed Forces must 
continue their labors with an open mind, be earnest in their 
readiness to learn from past errors, and adjust when ex- 
perience and reflection show a wiser course. Present rules 
are at best abstractions from the current norms of society. 





"When words such as reasonable, fair, due process, neg- 
ligence, or equal protection control judicial interpretation, 
guided by court precedents and legislation, their meaning will 
vary with ethical and social experience. The earnest efforts 
of many minds are needed to continue our life under a rule of 
law. We made a real contribution toward the rule of law when 
we accepted judicial determination of disputes between the 
States of our Union, and concerning the powers of Government, 
under our Constitution. Would not that experience induce us 
to take the lead in submitting at least many of our interna- 
tional disputes to decision by the International Court of 
Justice at The Hague? Such a step would brighten the prospect 
of the achievement of mankind's hope of a world under law. 

It might save what Mr. Justice Birkett called the "supreme 
international crime" a war of aggression. Supreme because that 
crime contains within itself all of accumulated evil. 


"It is only comparatively recent that it has been rec- 
ognized that citizens have rights as well as governments 
have power, and that only under a rule of law both needs 
could be satisfied. Since in a republic "all the citizens, 
as such, are equal, and no citizen can rightfully exercise 
any authority over another, but in virtue of a power constitu- 
tionally given by the whole community," machinery was necessary 
to adjudge rights. The 17th century philosophers who taught 
the theory of the inherent rights of man left unnamed the 
arbiter whose decision would determine when fundamental 
rights were invaded by government. Obviously each indi- 
vidual cannot decide that for himself. "Fire burns both in 
Hellas and Persia; but men's ideas of right and wrong vary 
from place to place." If we are all to have our way, each 
would have a universal war against everyone--bellum omnium 
contra omnes. Everybody would sit in judgment on everybody. 
We found our answer in judicial review of actions challenged 
as unconstitutional. 


"Despite violent reactions against judicial decisions of 
constitutional problems that have continued since Marbury v. 
Madison, M'Culloch v. Maryland, and Cohens v. Virginia, no 
other solution has received general approval. Judicial 
review as to the validity of legislative or executive 
action has difficulties in administration but the alter- 
native of unreviewable action has more. 








"Few governments allow judicial review on the issue of 
the constitutionality either of legislation or of executive 
action. The power of courts to pass upon the conformity of 
such actions with constitutional requirements was an American 
contribution to the evolution of democracy. Order requires 
that the power of decision as to constitutionality rest in 
some body. Our choice has been the courts, which can only 
interpret after open hearing, with full discussion, anda 
reasoned opinion. 


"We lawyers can be proud of the contributions of law 
to liberty and peace. All of us look forward hopefully to 
the perpetuation of our democracy through a fair administra- 
tion of justice. May each member of our profession contribute 
his full powers to that high purpose." 


* * * 


EXECUTIVE SEIZURE POWER uy Captain James L. Lucas, USAFR, * 
Air Materiel Command, Wright-Patterson Air Force Base, Ohio. 


Since the epic decision in the Steel Seizure Case the 
question of what constitutes constitutional exercise of executive 
power has become a burning issue. Out of the vortex of the 
Doctrine of Separation of Powers must come the basis for decision. 
The almost insoluble nature of the question results from the 
ingenious system of checks and balances written into the United 
States Constitution. The great American ideal of "Government of 
laws and not men" has been recently extended to the very periphery 
of the essential presidential function. The battle, philosoph- 
ically, is being fought from the polarities of strong executive 
protagonism and congressional ascendancy. The increasing trend 
toward centralization of authority, which is an attempt to meet 
effectively the constantly hovering threat of total war, has 
awakened the strongest interest at any time since President 
Franklin D. Roosevelt's "court packing" attempt in the mid- 
thirties in retrenchment to a conservative view of the 
Constitution. 





* 


The views expressed in this article are those of the author, 
and should not be construed as representing Air Force policy 


or opinions. 
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Considerable fear exists that the realities of modern cata- 
clysmic warfare may not permit admittedly cumbersome Congressional 
machinery to act with sufficient speed to protect the nation, and 
that a hamstrung President may in effect be prevented from carrying 
out clear-cut constitutional duties. Thus, it is of utmost impor- 
tance that executive power be certain in all areas and at all times. 
This article is an attempt to deal with one aspect of the problem 
of interest to the armed services. 


MAJOR QUESTION 


IS THERE AUTHORITY FOR GOVERNMENTAL SEIZURE OF PRIVATE INDUSTRIAL 
FACILITIES BELONGING TO A CONTRACTOR PRODUCING ESSENTIAL DEFENSE 


MATERIEL IF THE CONTRACTOR IS UNWILLING OR UNABLE TO PRODUCE IN 
ACCORDANCE WITH HIS OBLIGATIONS? 


With specific reference to the United States Air Force the 
question may be approached through the provisions of section 


9501(c) of Title 10, United States Code, wherein it is stated 
that: 


"In time of war or when war is imminent, the President, 
through the head of any department, may take immediate 
possession of any plant that is equipped to manufacture, 
or that in the opinion of the Secretary of the Air Force 
is capable of being readily transformed into a plant for 
manufacturing, arms or ammunition, parts thereof, or nec- 
essary supplies for the Air Force, if the person or in- 
dustry...or the responsible head thereof, refuses-- 

1) To give precedence... 
2) To manufacture the kind, quantity, or quality... 
3) To furnish them at reasonable price..." 


For testing these terms the following hypothetical case is 
posed. A manufacturing concern is under contract with the United 
States Air Force to produce parts essential for the assembly of 
a certain vital military aircraft. Difficulties have developed 
within the company which have interrupted delivery under the 
contract terms. Consequently, production of completed aircraft 
is halted. Air Force officials become alarmed at increasing 
delay. The Secretary of the Air Force is urged to act under 
provisions cited supra. Prior to decision the Secretary seeks 
comprehensive analysis of any power to intervene, mindful that 
key terms are "war" and "imminence" thereof. 
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: Sources of Executive Power: 


Executive power in the United States Government under which 
seizure may be attempted is vested by the United States Constitu- 
tion in the President,~ together with specific designation of the 
President as Commander-in-Chief of military forces@ charged with 
faithful execution of the laws.3 Exercise of actual power has 
been incremented by: (1) Executive practice, (2) Congressional 
acquiescence, and (3) Judicial construction. 


No provision is explicitly made for executive agencies, 
branches or departments except mere mention of authority in 
the President to require opinions from the "principal officer 
in each of the executive departments." Further, it is declared 
that all civil officers except those provided for in the 
Constitution shall be established by law.© 


Consequently, no inherent power exists in an executive 
department. Power exercised therein has two channels; viz., 
Congressional authority conferred by statute, and executive 
delegation. Provision is also made for Congressional discre- 
tion in vesting the power of appointment alone in the President 
or by law in heads of departments. / 


1 
Me. 2Ee.i, 41-2. 


fart. II, 8 2, cl. 1. 


Sart. IL, 6 3. 


See the concurring opinion of Justice Jackson in Youngstown Sheet 
& Tube Co. v. Sawyer, 343 U.S. 579, 634, 72S. Ct. 663, 009, 
96 L. Ed. 1153, 1198, 26 A.L.R. (2a) 1378 (1952). 


art. II, 6 2, cl. 1. 


6 
Ibid. 


tat, 128 2, cl. 2. 
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Separation of Powers: 


Whereas the United States Supreme Court has decided that 
Congress may not delegate the legislative function vested therein 
by the Constitution’ the court has not found violation of this 
principle when the statute considered lays down "standards" to 
guide authority conferred.? Congress has by statute authorized 
the President to delegate authority to executive officers to do 
acts which the President by statute may do, or any act the 
officer may do only with supervision of the President. However, 
it is clear that responsibility remains in the President .10 


Generally, in construing both the legislative and executive 
functions the court early recognized that the dichotomy can be 
neither rigid nor unrealistic, although remaining at the same 
time distinct. In the landmark decision in Hampton & Co. v. 
United States! Justice Taft speaking for the court declared: 


"This is not to say that the three branches are 
not co-ordinate parts of one Government and that each 
in the field of its duties may not invoke the action 
of the two other branches in so far as the action 
invoked shall not be an assumption of the constitu- 
tional field of action of another branch. In 
determining what it may do in seeking assistance from 
another branch, the extent and character of that 
assistance must be fixed according to common sense 
and the inherent necessities of the governmental 
co-ordination..." 


"'The true distinction, therefore, is, between 
the delegation of power to make the law...and... 
authority or discretion as to its execution..." 


Des v. United States (together with Rottenberg et al v. 
United States) 301 U.S. 414, 64 S. Ct. 660, BB L. Ed. 834 
(1944). 


ASchechter Poultry Corp. et al v. United States, 295 U.S. 
h95, 55 S. Ct. 837, 79 L. Ed. 1570, 97 A.L.R. 947 (1935). 


103 y.s.C. 301. 


11 
276 U.S. 394, 406, 407, 48S. Ct. 348, 351, 72 L. Ed. 62h, 
629 (1928). 
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In United States v. Curtiss-Wright Export Corp.2@ the court 
held, with specific reference to external affairs, that the broad 


scope of discretionary authority under statute does not entail 
unconstitutionally delegated legislative authority, but that an 
action contrary to statute may be invalia.13 


Justice Jackson designated an area in which both Presidential 
and Congressional authority was exercised, as concurrent, stating 
in the Youngstown case, 343 U.S. at page 635, that: 


"Presidential powers are not fixed but fluctuate, de- 
pending upon their disjunction or conjunction with 
those of Congress."1 


Within the executive sphere, however, Presidential power 
is supreme. This principle was established by the cases of 


Myers fe United Statesl5 and Humphrey's Executor v. United 
States. 


However, all departments which are designed by statute 
and operated in furtherance of executive responsibility achieve 
actional validity by virtue of Presidential power. Thus, an 
executive agency is merely an arm of the President and cannot 
seek validation for its acts except through executive authority. 


Congress may create the agency but it cannot confer executive 
power .+7 


125.99 U.S. 304, 57 S. Ct. 216, 81 L. Ed. 255 (1936). 
1 
shia. 


Uy oungstown Sheet & Tube Co. v. Sawyer, supra, fn. }. 


lbo72 U.S. 52, 47 S. Ct. 21, 71 L. Ea. 160 (1926). 
16 


295 U.S. 602, 55 S. Ct. 89, 79 L. Ed. 1611 (1935). 


Top. cit. fn. 15. 
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The Department of Defense created by statute, of which 
the United States Air Force is a military department, is an 
executive agency as gistinct from a congressional or independent 
statutory creation, / and cannot of its own inherent right 
do any act not specifically within the power of the President, 
nor within his power to delegate. Where there may be question 
as to the extent of authority in the Commander-in-Chief of 
military forces over civilians, the President's authority as 
chief executive is adequate for his supremacy over civilian 
government officers. 


National Security Act of 1947, as amended: 


Section 202(a) of the National Security Act of 1947, as 
amended (5 U.S.C. 17la(a), (b)) provides that there shall be 
a Secretary of Defense who shall also be a civilian and prin- 
cipal assistant to the President in all matters relating to 
national’ security. 


Section 207 provides, and. in ensuing paragraphs provisions 
are made, for the Secretary of the Air Force to exercise autonomy 
in his functions. He is authorized to "go over the head” of the 
Secretary of Defense and appeal directly to the President in 
matters related to his Department. These provisions place the 
authority of the Secretary of Defense in penumbra.19 While 
through legislative fiat a purely administrative official is 
granted recognized status which precludes executive invalidation, 
no act done by the Secretary of the Air Force may upon statutory 
purport contravene or otherwise subordinate the President upon 
whom the secretary must rely for power to do the Congressionally 
created job. Recital in the act of deference to the President 
is of little import since executive power provided for in the 
Constitution resides exclusively in the President except as 
executively derogated and delegated. 


In one sense the Act reduces the Secretaries of Air, 
Navy —_ to branch functionaries under the Secretary 
of Defense. Acrimonious battles are waged in intra- 


8 
National Security Act of 1947, as amended (5 U.S.C. 171). 
19 
Smith, Louis, American Democracy and Military Power, Univ of 
Chicago Press, Chicago, 1951, p. 85 et seq. 
20 
Ibid. 





departmental juggling for predominance in authority, and in many 
instances it is_not at all clear from whom the right to authorize 
should emanate. 


Provision is also made for the Joint Chiefs of Staff who are 
primarily professional military men functioning under the authority 
both of the President and the Secretary of Defense, and designated 
as the chief military advisers of the President.22 This duality 
of personality cannot be held to affect constitutional considerations. 
While directed to obey the President and the Secretary of Defense, 
the Joint Chiefs owe their existence to the President, and in the 
case of inconsistent orders from the Defense Secretary, the Joint 
Chiefs, it appears certain, are bound to obey the President who 
may, by virtue of the decision in the Myers case (supra) summarily 
ae only the Joint Chiefs but the Secretary of Defense as 
well. 


ae, p- 130 et seq. 


211 of the National Securd ty. Act. of 1947, cited in fn 18 

we odified as amended in 5 U 17if): 

Pe: cit. fn 19, p. 47. “By the plain intent of the constitution, 

every ry member of the military organization, whether it be the 
civilian secretary or the professional commander, is fully 

subject to his [the President's/ authority." 


Berdahl, Clarence A., War Powers of The Executive In The 
United States (Urbana), Univ. of Illinois Press, 1921, 
p. 117. "...practically all authorities agree that the 
President, as Commander-in-Chief, occupies an entirely 
independent position, having powers that are exclusively 
his, subject to no restriction or control by either the 
legislative or judicial departments." 


The National Security Act is an attempt to imitate the 
intricately balanced system of checks and balances found 

in the Federal Constitution, and its workability under 
modern emergency conditions depends to a large extent upon 
the sense of cooperative effort in the interest of national 
defense, rather than upon any sense of precisely delineated 
or granted authority in any of those provided for in the 
Act. It is admittedly poorly drawn in several important 
aspects. Branch jealousies and rivalries were responsible 
in large part for the problem faced. 





In many instances, especially during an "emergency," the 


exercise of executive power depends directly upon the strength 
and acumen of the President.2 


Executive Exercise of Emergency Power 


It is undeniable that Presidential leadership is strongly 
entrenched in the American people, in spite of the fact that 
the founders of the nation tried to prevent a strong executive 
by the amazingly ingenious system of checks and balances written 
into the Federal Constitution. Yet, at the very; beginning it 
was recognized that the President was both a symbol and a 
politically dynamic concept. Rossiter states that "constitu- 
tionally, historically, and logically the office of the President 
is the focus of crisis government in the United States."25 
Thomas Jefferson declared that "In times of peace the people 
look most to their representatives; but in war to the executive 
only..." Congress, itself, has recognized that in an emergency 
the executive branch alone can properly exercise emergency powers.~! 


mm 
VIII Public Administration Review 214: (1948). 


2 ' 
Rossiter; Clinton L., Constitutional Dictatorship, Princeton 
Univ. Press, Princeton, 1940, p. 210. 


26 


Jefferson, Thomas, The Writings of, Jefferson to Rodney, 
February 10, 1810, Vol. V, Washington, 1853, p. 500. 


27 


Rossiter, op. cit. fn 25, p. 219. See also Justice Jackson's 
remarks concerning strong versus weak presidential concepts 
cancelling each other out, at page 870, 72 S. Ct. (343 U.S. 579, 
634, 635), of his concurring opinion in the Youngstown case. 

It is the opinion of the late Justice that for each President 
who asserted strong powers there was another who denied such 
powers. As a source of power delineation he finds such 
assertions of little value. 








Executive Emergency Power Outside of Statute 


Prior to 1850 the basic concept of "emergency" was restricted 
to the taking of property in case of war or fire. In 1852, the 
Supreme Court for the first time defined the term in Mitchell v. 
Harmony®9 where the facts were as follows. Harmony was a trader 
with a United States Government license to do business in Mexico. 
In 1846, a state of war existed between the United States and 
Mexico. Harmony had transferred his stock and merchandise to 
Chihuahua, Mexico, which was in the hands of United States troops, 
and was intent on "business as usual." The American Army officer 
in charge, Colonel Doniphan, ordered Lieutenant Colonel Mitchell 
to seize and convert to Army use all of Harmony's property. The 
orders were carried out with dispatch and Harmony forthwith sued 
the confiscating officer for one hundred thousand dollars dam- 
ages. The Circuit Court of New York held for Harmony, and when 
the case was appealed the Supreme Court agreed with the lower 
court. Speaking through Chief Justice Taney the Supreme Court 
stated that a military officer may not seize private property upon 
the ground of trading with the enemy. However, the Chief Justice 
further stated that if there is "immediate and impending" danger 
of the property falling into the hands of the enemy then seizure 
is justified. The facts as they appear to the officer must 
govern. Emergency gives the right to seize. It is a question 
of fact whether an emergency exists. The court held in the 
instant case that no emergency existed in conquered territory; 
so, no valid grounds for seizure existed. However, war, itself, 
was declared to be an emergency, although Harmony was ordered 
paid compensatory damages. 


John P. Frank argues that Chief Justice Taney was inconsistent 
in his dictum. In effect, says Frank, the Justice declared an 
emergency but denied it in granting damages to Harmony . 30 A state 


28 
20 Univ. of Chicago Law Rev., at page 6. 


29 


30 
Loc. cit. fn. 28. 


13 How. (U.S.) at pp. 133-134. 
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of war existed, yet not sufficiently to justify seizure. A 
result of this holding was establishment of the United States 
Court of Claims soon thereafter. 


From this time forward development of emergency powers took 
two variations; viz., "minor" emergencies which made seizure 
compensable, and "major" or "extreme" emergencies which made 
seizure non-compensable. In United States v. Pacific Railroad3@ 
the Supreme Court held through Justice Field that the United 
States was not responsible for damage to private property 
during the Civil War. Previous thereto in United States v. 
Russell133 the court through Justice Clifford had restated the 
principle of "imminent and impending" danger, distinguishing 
"extreme" emergencies from minor ones. Thus, the act estab- 
lishing the Court of Claims prohibited payment for property 
"appropriated" for military purposes in extreme emergencies. 
Decision for compensation in the Russell case hinged on the 
court's finding that the property seized was only “compulsion” 
of use "for a period of time", only. Thus, the emergency therein 
fitted the "minor" category. 4 


There is, however, a maverick case decided in the Spanish 
American War Court of Claims which never reached the Supreme 
Court. Here, the taking of a farm in Pennsylvania for training 
purposes was held valid, fitting the "extreme" category, although 
actual hostilities were over, and in any case, had never been 
closer than Cuba. 3? 


3110 stat. 612 (1855). 
32 


33 


120 U.S. 227 (1887). 


13 Wall. (U.S.) 623 (1871). 


h 
. Ibid, pp. 628-630. 
35 
Alexander v. United States, 39 Ct. of Claims 383 (1904). 
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; President Lincoln and Emergency Power 


During the Civil War the embattled President Lincoln asserted 
and effectively used emergency power unprecedented before hin, 
finding his Constitutional argument in the combination of author- 
ity based on his role as Commander-in-Chief and his oath to 
execute the laws faithfully.3 Prior to Lincoln the President's 
power as Commander-in-Chief was held to be purely military.37 
In Lincoln was a prime example of the "strong" President upon 


whom many res fasten in defense of unlimited Presidential 
emergency power. 3 : 


Corwin, Edward S., Total War and The Constitution, Knopf, N.Y., 


1947, p. 16. 


Randall, James G., Constitutional Problems Under Lincoln (Rev. 
ed.), Univ. of Illinois Press, 1951. “As interpreted by 
President Lincoln, the war power specifically includes the 
right to determine the existence of 'rebellion' and to call 
forth the militia to suppress it; the right to increase 

the regular army by calling for volunteers beyond the 
authorized total; the right to suspend the ‘habeas corpus' 
privilege; the right to proclaim martial law; the right 

to place persons under arrest without warrant and without 
judicially showing the cause of the detention; the right 

to seize citizens' property if such seizure should become 
indispensable to the successful prosecution of the war; 

the right to spend money from the Treasury of the United 
States without Congressional authorization; the right 

to suppress newspapers; and the right to do unusual 

things by proclamation..." (emphasis supplied). 


oe v. Page, 9 How. (U.S.) 603 (1850). 


Smith, op. cit. fn. 19, p. 42. "...vigor in the Presidential 
office is unquestionably in line with the wishes of the founding 
fathers. For it was the plain intention of the majority at 
Philadelphia to create an effective executive office. They 
sought consciously to endow the Presidency with the strength 
requisite to give it energy, unity, continuity, and respon- 
sibility. To this end they caused to converge on the pres- 
idency an impressive manifold of authority. And they consid- 
ered it particularly necessary that authority for military 
direction of the armed forces should be concentrated in 

the President alone." 


See also Alexander Hamilton in The Federalist, No. 74, p. 552. 


20 





When President Lincoln directed the taking of railroad and 
telegraph lines between Annapolis and Washington, D. C., Congress- 
men and Senators agreed explicitly in the seizure.39 Power 
asserted in this manner outside of specific statutory authoriza- 
tion is called variously inherent, implied, incidental, plenary, 
or simply war power. Justice Jackson rererers to the designation, 
Commander-in-Chief, as a "loose appellation" sharply minimizing 
extra-legislative power source. Chief Justice Hughes is quoted 
as having found the designation a "fathomless reservoir" of power. 
If future limitations on executive action are to be based on 
obiter dicta in the Steel Seizure Casetl a decided departure from 
past Presidential concept will have effectuated. 42 


President Franklin Roosevelt and Emergency Power 


The late President Roosevelt, basing his claim upon Lincoln, 
asserted even greater inherent power. He accomplished the famous 
destroyer island base agreement with Great Britain without resort 
to Congress or existing legislation. The transaction was ably 
defended by the late Justice Jackson, then serving as Attorney 
General. Jackson based his argument for the validity of the 
act on the President's power as Commander-in-Chief wherein he 
found authority for the President to "dispose" of the armed 
forces. His retraction in his trenchant Steel Seizure opinion 
is-notable. According to Professor Corwin, as cited by Smith, 
[see Total War and the Constitution, New York, Knopf, 1947, 


pp. 47, 48, 50-627 Mr. Roosevelt had asserted his right as 


” Ceaiunbianais Globe, 37th Cong., 2nd Sess. (1862), pp. 510, 512, 
516, and 520. 


Op. cit. fn. 4, 72 S. Ct. at 873 (343 U.S. 579, 641). 


tlie. cit. fn. ho 


+e oth Theodore Roosevelt and Wilson considered peacetime seizures 
of coal mines. Early settlement precluded such action. See 
20 Works of Theodore Roosevelt 466 (1926) and the Woodrow 
Wilson Papers, file box 393, Nos. 901 & 902, Mss. Div., 


Library of Congress. For Harding's, see 74 Literary Digest 
8-10, July 29, 1922. 











chief executive and Commander-in-Chief in wartime, and invoked 
"the duty constitutionally and inherently resting upon the 
President to exert his civil and military as well as his moral 
authority to keep the defense efforts of the United States a 
going concern" in creating administrative agencies unknown to 
the statutes.*3 


President Roosevelt had declared a "limited emergency" 
on September 8, 1939, then an "unlimited emergency" on May 27, 
1941. Purportedly, he used the critical times as basis for 
his extraordinary Presidential acts. Corwin declares that 
the destroyer island base "deal" was violative of at least 
two statutes and sees an ominous implication that the President 
can do any (emphasis supplied) act as Commander-in-Chief of 
the armed forces. 


In creating purely executive agencies President Roosevelt 
extended executive power in a new direction. Cone bitterly 
attacks these agencies numbering some thirty-two. 2 Using 
the fiction of "declarations" rather than "orders," these 
agencies were able to circumvent the constitutional requirement 
that they be Congressionally created, and eee to carry 
out functions requiring a legislative base. Especially in 
the seizure of the Montgomery Ward Company did the concept 
of total power in the Commander-in-Chief become evident. 
Critics have found it difficult to find in the mail-order 
company a "war" industry. Perhaps the most unhappy exercise 
of such power was in the forced mass 7 of Japanese 
from the West Coast by executive order. T 


Zenith, op. cit. fn. 19, p. 55. 


Corwin, op. cit. fn. 36, p. 151. 
k 
"Tia. 


46 
Supported by loyers Group of Motor Freight Carriers, Inc. 
v. National War Labor Board, 79 U. S. App. D.C. 105 (19 i 


7 
Executive Order} February 19, 1942, No. 9066; affirmed by 
Hirabayashi v. United States, 320 U.S. 81 (1943) and 
Korematsu v. United States, 323 U.S. 214 (19hh). 





As is apparent, there tends inevitably to be an incompat- 
ibility between the roles of the President as Commander-in-Chief 
of military forces and as Chief Executive of the nation's civil 
interests. Nowhere is the problem more acute than in the area 


of inherent or plenary powers exploited pre-eminently by Lincoln 
and Franklin D. Roosevelt. 


Executive Emergency Power by Statute 


On the other hand, there is ample claim for authority based 
on statute. Over two hundred and fifty separate authorizations 48 
were granted President Franklin Roosevelt prior to Pearl Harbor. 
Many of these powers were sweeping in nature. Under the War 
Powers Acts the President was given practically complete control 
of the national administrative machinery. Koenig believes that 


such Ppyer grants are defensible but should emanate from statute 
alone. *9 


Nature of Seizure 


In considering specifically what is involved in modern 
governmental seizure two sources are available; viz., (1) Pre- 
Pearl Harbor legislation, and (2) The War Labor Disputes Act 
of 1943.90 The Pre-Pearl Harbor legislation provided for 
seizures based on wax imminence. The War Labor Disputes Act 
permitted the kind of seizure attempted in 1952 by President 
Truman. Actually, the source of authority for such action, in 
any event, is the "eminent domain” concept under which private 


Koenig, Louis W., The Presidency and Crisis, King's Crown Press, 
N. Y. (1944), pp. 123-152; First War Powers Act, 1941, 55 Stat. 
838; Second War Powers Act, 1942, 56 Stat. 176. See also 
American Economic Mobilization, 55 Harvard Law Review 427 (1942). 
9 

Koenig, op. cit. fn. 48, p. 67. 


50 
57 Stat. 163. 
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property may be taken for public use .?+ That Congress possesses 
such authority is generally agreed upon. Whether the President 
has it, exclusive of statutory grant, is a bone of contention. 

In his dissent to the majority ruling in the Steel Seizure Case 
Chief Justice Vinson asserted that the President had such power.22 


At any rate, the mechanics of seizure are comparatively 
simple, involving "paper" transfer more than any actual substantial 
change. The formalities of Government seizure usually end as 
soon as the production rupture is healed.?3 In the majority of 
cases work stoppage has been the result of labor problems. A 
government manager is appointed who "operates" the plant usually 
with no change in personnel. When settlement of difficulty is 
accomplished the company and the union usually notify the govern- 
ment manager who then terminates Government control. A simple 
notice in the Federal Register formalizes such termination. 


Accounting has also been a simple matter. Funds handled 
under Government control have been kept in a separate account 
and any profits due the Government set aside. This was the 
procedure indicated in Operations Order 1, issued by the 
"Federal Manager of Motor Carrier Transportation Systems 


and Properties," ODT, 9 Federal Register at page 10100 
(published Saturday, August 19, Toth). 


There is usually no interference with union activity so 
long as such activity does not interfere with production. If 
the union should attempt a strike while governmental operation 


Z 
See 18 Amer. Jur. 621 et seq, for a discussion of this 
concept. 

cy 


72 S. Ct. at p. 935 (343 U.S. 579, 680). 


53 
34 Cornell Law Quarterly 155 for excellent summary. 
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continued, injunctive action would preclude a strike. Private 
benefits such as Social Security remain unaffected. Tort li- 
ability, however, remains in the company. Taxes and public 
regulation are unchanged. With regard to suits by or against 
the company during seizure, it is most often merely a matter 
of time until seizure is concluded. Thus, suits are held in 
abeyance, although in some instances suits were allowed during 
Government operation. Whether bankruptcy proceedings may be 
instituted during seizure depends upon the government manager .>+ 
It is noted, however, that such results are characteristic of 
war-time seizure where there exists a Congressionally declared 
State of war. In peacetime procedures may not be so simple, as 


President Truman was to learn, in spite of the fact that de 
facto war existed. 


Because of the compelling significance of President Truman's 
attempt to exert emergency executive power in 1952 and the 
resultant Constitutional uproar, separate consideration thereof 
in all aspects is required. 


President Truman and Executive Emer gency Power 


Labor-management difficulties threatened to paralyze steel 
production over the nation at a time national resources were 
mobilized to prosecute the costly and bloody Korean conflict. 
Attempts were made to settle the issues first under the provi- 
sions of the Wage Stabilization Board set up by the Defense 
Production Act?? which failed. In characteristic decisive 6 
manner, President Truman issued Executive Order Number 10340? 
authorizing and directing the Secretary of Commerce "to take 
possession of" and “operate” steel plants threatened by work 
stoppage. Suit was brought by steel companies in the United 
States District Court of the District of Columbia for injunc- 
tive relief. Such relief was granted.?! The Government appealed 


oi. 


264 Stat. 798 (1950), as amended by 65 Stat. 131 (1951); 
also in Title 50 U.S.C. App. 


563 CFR, 1949-1953 Comp., p. 861. 


>TYoungstown Sheet & Tube Co. v. Sawyer, 103 Fed. Supp. 569 (1952). 
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to the Court of prvests for the District which promptly stayed 
the injunction. ? The United States Supreme Court, upon granting 
a writ of certiorari, reversed the Court of Appeals and upheld 
the District Court .99 All the issues with which this paper has 
been concerned were intricately involved. The opinion of the 
Court was delivered by Justice Black. However, each of the 

five members who concurred in the decision felt constrained to 
write his own separate concurring opinion stressing different 
aspects of the issues involved. For example: 


Justice Black: Simply stressed the lack of Constitutional 
power for Presidential seizure. Each power must be based 
on statute. 


Justice Frankfurter: Construed the Taft-Hartley Act as 
though an express limitation of Presidential power, and 
by implication agreed with Black. 


Justice Clark: Did not deny that the President had power 
in emergency, but stated that he should have resorted to 
the provisions of the Selective Service Act 0 whereby the 
President granted authority to seize a plant where specific 
production is carried on "exclusively for the use of the 
armed forces of the United States, or for the use of the 
Atomic Energy Commission."°l 


Bap nom. Sawyer v. United States Steel Co., 197 F 2a 582 (1952). 


*9case cited fn. 4. 


no Stat. 604, 625 (1948), as amended, 50 U.S.C.A. App. 
Sec. 468 (1951). 


Slout it appears that the power granted in the Selective Service 
Act for seizure applies only to direct manufacture of war 
goods. Steel reaches the Government primarily through fabri- 
cation, and not in its raw state. There is specific provision 

(fn continued on next page) 





Justice Jackson: Perhaps the most incisive of the opinions 
written, setting out three areas or sources of Presidential 
power discussed supra in this paper; viz., (1) execution 

of Congressional Acts, (2) concurrent power not precluded 

by Congressional Acts, and (3) exclusive power, constitutional 
in origin, into which Congress may not intrude. Justice 
Jackson places the attempt to seize the steel industry in 

the second category and finds that Congress has precluded 
Presidential action. The justice leaves no sound basis 

for seizure at all, and has cast the concept of emergency 
power inherently in the Presidential office into a nebulous 
limbo. He cited United States v. Bethlehem Steel Corporation 
to support his thesis that in Congress resides all the 
"inherent" power for seizures. Certain statutes are cited 
to indicate that when the President does have sweeping 
powers they are of statutory origin. 


The dissenting opinion written by Chief Justice Vinson, in 
which Justices Reed and Minton joined, stressed the actual emer- 
gency facing the President and affirmed the power of eminent 
domain in the executive. Review was made of past Presidential 
action in similar crises. Chief Justice Vinson denied that 
statutes precluded Presidential action and denied that a specific 
statute was necessary to authorize President Truman's attempted 
action in order to avert a stoppage in steel production. 


Thus, the issues remain unsettled, and with a change in 
the court complement it is a fair question whether the decision 
in the Youngstown case can be relied upon as definitive. 
Personalities, tempers, personal ambitions and political 
influences all add their marks to the constitutional profile 
and very much, in spite of the framers’ desires to avoid it, 


(fn. 61 con't) 


—— processors in the Act. Thus, it would appear that had 
President Truman attempted to use this Act he would have 
run into an even more clear-cut case of trouble, since 
steel, as such, is subject to construction as non-specific 
war production. 


6 


2 
62 S. Ct. 5813 315 U.S. 289 (1942), where the court through 
Justice Black declared the Supreme Court had no authority 
to construe congressional policy; to attempt to do so would 
be assumption by the court of the legislative function. 
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Government is of men through whom interpretation of laws must pass. 
However, the decision is yet the "law of the land" by which executive 
authority must be bound until future testing. The divided court, 

itself, makes future testing inevitable. 


Summary 





Any seizure attempt at the present time should be made with 
the greatest of hesitation regardless of existing legislation 
authorizing same. The terms "war" and "imminence of war" are 
not certain nor clearly defined; especially the latter expression. 
The following enumeration appears to be the situation with which 

any executive officer will have to contend. 


1. Only Congress may declare war; this power is non-delegable. 
Nonetheless, the President usually determines a war situation 
and Congress most often is a mere “rubber stamp.” The leadership 
of the President can hardly be refused by the Congress in both 
Peace and war. The Constitution gives consideration to crisis in 
requiring war to be declared only by Congress, but only once in 
history (1812) has the United States gone to war as the result 
of close Congressional vote. Most declarations of war have merely 
recognized what in fact exists. 


2. In the area of war imminence it is clear that responsibil- 
ity therein is primarily predicated in Presidential power and prerog- 
atives. The argument runs that the situation facing Truman in 1952 
is not different from that which confronted Franklin Roosevelt in 
1939 when the latter assumed to act in contemplation of the "imminence 
of war." 







3. The President may act under emergency powers inherent 
in his office by virtue of Constitutional provisions such as 
President Truman's action in sending troops to Korea without 
Congressional action. The question left only partially answered 
in the controlling Youngstown case was to what extent "imminence" 
of war must be recognized in order to call into play the emergency 
provisions of statutes. The foregoing discussion (supra) would 
indicate that determination of crisis is pragmatic in nature, 
depending upon prevailing sentiment, both governmental and popular. 
It is also clear that Presidential action undertaken under inherent, 
rather than statutory, power evokes small concern if Congress 
retroactively ratifies the action taken, such as in the case of 
action by President Franklin Roosevelt. 
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4. The heads of executive departments, specifically the 
Secretary of the Air Force, act by virtue of Presidential authority 
and not by the legislative enactment which called their duties into 
being. Legislation delimits the area of authority. Action within 
the area is governed by supreme executive prerogatives. If the 
President does not possess the requisite authority for specific 
acts, there is none, a priori, in the Secretary. 


CLAIMS ACTIVITIES 


OFFICE OF THE JUDGE ADVOCATE GENERAL 
UNITED STATES AIR FORCE 


Fiscal Years 1951 thru 1958 


*Dollars *Claims 
Paid Adjudi- 
(millions ) FY 1951 | FY 1952 | FY 1953] FY 1954 | FY 1955 | FY 1956] FY 1957 | FY 1958 cated 


| Dollars Paid 
; Claims Adjudicated 


* NET AFTER DEDUCTION OF CLAIMS AND DOLLARS HANDLED BY THE AIR FORCE FINANCE CENTER 
FOR REPAYMENT OF ERRONEOUS COLLECTIONS AND CORRECTION OF MILITARY RECORDS. 


# FIGURES DO NOT REFLECT THE WORKLOAD NOR DOLLARS SPENT IN REIMBURSEMENT OF JAPAN 
UNDER ARTICLE XVIII OF THE ADMINISTRATIVE AGREEMENT, FOR THE REASON THAT USAF DID 
NOT ASSUME SENDING STATE RESPONSIBILITY UNTIL OCTOBER 1958. 





COURT-MARTIAL CONVICTION OF ALIEN WHILE SERVING IN THE UNITED STATES 
ARMED FORCES NOT A BASIS FOR DEPORTATION? By Major Denis A. Cooper, 
Office of The Judge Advocate General, USAF 


The Immigration and Nationality Act of 1952 (66 Stat. 166, 
8 U.S.C. 861101 et seq.) provides, among other things, for the 
deportation from the United States of any alien who, after entry, 
has been convicted of two crimes involving moral turpitude not 
arising out of a single scheme of criminal misconduct (8 U.S.C. 
81251(a)(4)). The Act further provides (8 U.S.C. 81251(b)(2)) 
that deportation shall not take place "if the court sentencing 
such alien for such crime shall make, at the time of first 
imposing judgment or passing sentence, or within thirty days 
thereafter, a recommendation to the Attorney General that such 
alien not be deported..." 


In compliance with the above first cited provision, Jacques 
Arthur Gubbels, an alien, was ordered deported by the United 
States Inmigration and Nationalization Service on the ground 
that he had, after entry into the United States, been convicted 
by court-martial of two crimes involving moral turpitude not 
arising out of a single scheme of criminal misconduct within 
the meaning of the cited statute. After exhausting his administra- 
tive remedies Gubbels instituted review proceedings in the federal 
courts. The United States Court of Appeals, Ninth Circuit, reversed 
a lower court adverse decision (Gubbels v. Del Guercio, 152 F. 
Supp. 277 (D.C. S.D.Cal. 1957)), and remanded the case with 
directions to vacate and set aside the deportation order for the 
reason that conviction by court-martial is insufficient to sustain 
a deportation order under the statute mentioned. The court of 
Appeals, in reaching its decision, pointed out, among other things, 

". . . . that court-martial procedures are not well 
adapted to the practical working of the procedures contemplated 
by subsection (b)(2)" / the submission of a recommendation against 
deportation] (Gubbels v. Hoy, 261 F. 24 952, 956 (9th Cir. 
1958). 


Although it is conceded that the Uniform Code of Military 
Justice makes no provision for a recommendation by a military 
court of the type envisaged by 8 U.S.C. 81251(b)(2), it mst 
not be overlooked that it also fails to make provision for any 
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kind of recommendation, including a recommendation for clemency. 
Yet, the Manual for Courts-Martial, United States, 1951, provides 
for the latter type recommendation by individual members of the 
court (77a). Since the UCMJ does not prohibit the making of 
recommendations by the court-martial, and the Manual for Courts- 
Martial expressly authorizes a clemency recommendation, it appears 
that a non-deportation recommendation could be interpreted as 

a clemency recommendation within the authority of a court-martial. 
Adoption of this interpretation results in the conclusion that 
the Court of Appeals erred in its exemptiom of court-martial 
conviction from the deportation provisions of the Immigration 

and Naturalization Act. Additionally, a contrary interpretation 
would result in the anomalous situation in that, depending upon 
the happenstance of trial by a military court, instead of by a 
civil court, felons may escape deportation in violation of the 
letter and spirit of our immigration laws. 


Hence, this writer believes that court-martial conviction 
of the type envisaged by the Nationality Act is a cause for 
deportation, that it is within the jurisdiction of a court- 
martial to make a clemency recommendation for non-deportation, 
and that defense counsel for a convicted alien should, by motion, 
call the provision herein under discussion to the attention of 
the court-martial in session. 


KE 


NEW PUBLICATIONS 


The Government Contractor; biweekly report and commentary. 
This is a research work which reports all legal decisions bearing 
on United States Government contract matters including decisions 
of courts, the contract appeal boards and the published (anda 
significant unpublished) decisions of the Comptroller General. 
It also includes valuable editorial comments relative to the 
reported decisions. Current users rate it as an excellent profes- 
sional publication of great value in procurement work. 

Government Contracts Citator; monthly legal citator. This 
is a citator of all available government procurement decisions. 
It lists, in alphabetical order, the names of reported cases and, 
under each such name, it lists the tribunals which took action on 
the case, the volumes in which the case is reported, and all sub- 
sequent decisions in which the case is cited. In other words, 
it is a "Shepard's"-type service for U.S. Government contracts - 
and is the only such service being published. It is an indispen- 
sable tool for thorough legal research in the procurement field. 

Both of the above are published by Federal Publications, Inc., 
503 Commonwealth Building, Washington 6, D. C. 
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THE FEDERAL AVIATION AGENCY - A NEW FIELD FOR AIR FORCE PERSONNEL 


Air Force personnel will be interested in the new federal 
agency created by the recently enacted Federal Aviation Act of 
19581, for the reason that it offers new career opportunities 
in both the administrative and operational field of aviation. 
The new Act establishes an independent federal agency within 
the executive branch of the Government, known as the Federal 
Aviation Agency .2 Its head, the Administrator, is Elwood R. 
Quesada, who resigned his commission as a retired Regular 
Air Force Officer (Lieutenant General) to accept this civilian 
post. 


Succintly stated in its title, the purpose of the Act is 
"to provide for the regulation and promotion of civil aviation 
in such manner as to best foster its development and safety, 
and to provide for the safe and efficient use of the air space 
by both civil and military aircraft, and for other purposes." 


The primary function of the new agency is to develop and 
operate a single system of air traffic control for joint use of 
civil and military aviation. Included in this function is the 
safety rules-making and safety-enforcement authority. In 
order to eliminate any airspace use problems, the FAA has 
primary responsibility for the development of plans, formulation 
of policy and assignment of the use of the navigable airspace. 
This places the responsibility for the safe and efficient use 
of the navigable air space in the hands of the FAA. It is also 
its responsibility to advise on, acquire, establish, operate 
and improve air-navigation facilities, to conduct related 
research and development activities, and to provide necessary 
facilities and personnel for the regulation and protection of 
air traffic. 


1p. L. 85-726 (72 Stat. 731), approved 23 August 1958. The Act 
became effective 1 January 1959. 


2 
Hereinafter referred to as the "FAA". 





The FAA is also authorized to exercise the functions hitherto 
performed by the Civil Aeronautics Administration relating to 
registration of aircraft nationality, recordation of aircraft 
ownership, which includes classification of minimm standards 
of safety relating to civil and military aircraft; issuance, 
amendment, suspension, and revocation of airman, aircraft, and 
air-carrier operating certificates; and inspection and rating 
of aircraft, air-navigation facilities, and air agencies, such 
as schools giving instruction in flying or other phases of 
aeronautics. However, in exercising the authority granted in, 
and discharging the duties imposed by the new Act, full consideration 
must always be given to the requirements of national defense. In 
fact, throughout the Act provision is made for close cooperation 
between the FAA and the military establishment even to matters 
relating to accidents involving military aircraft. 


Military Participation in New Agency 


Of interest and unusual significance to the Air Force are 
the provisions relating to the extent and nature of military partic- 
ipation in the new agency. Faced with the need of joining military 
and civil operations in the management of our air traffic in order 
to assure harmonious growth and a high level of safety, and to 
insure that the interests of national defense are properly safe- 
guerded and the administrator be properly advised as to the needs 
and special problems of the armed services, the law provides for 
inclusion of military personnel in the agency staff. The partic- 
ipation of military personnel, however, is limited to the agency 
function relating to regulation and protection of air traffic, 
provision of air navigation facilities, research, and the allocation 
of air space. These are functions which are essential to the 
support of the military services in the conduct of their primary 
mission, the defense of the Nation. Since it was not deemed feasible 
that the armed services relinquish any of these functions without 
the assurance that necessary support operations are available for 
defense needs, it was deemed essential that military personnel 
participate jointly with civilian personnel in the new agency in 
order to assure that military needs are understood and met. However, 
because of the concern of some regarding the extent and manner of 
military participation in the FAA, especially on the legislative 
safety rulemaking functions of the agency -- some even going so 
far as to express the view that the military should have no direct 
responsibility in the field of safety rulemaking -- the Act provides 
that the military personnel in the agency shall not be subject to 
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instructions from the military establishment, but solely to direction 
and control by the Administrator of the FAA. It is further noteworthy 
that although the Administrator must be a civilian who is on the active 
or retired list of any regular component of the armed services or on 
extended active duty in or with the armed services at the time of 

his nomination, the Deputy Administrator may be an officer on active 
duty with the armed services of the United States. Since the first 
Administrator is a former regular officer of the Air Force, Congress 
has seen fit to avoid now and in the future a preponderant control 

of the agency by military views and has legislated that if the Adminis- 
trator is a former regular officer of any one of the armed services 

of the United States, the Deputy Administrator must be a person without 
any prior service as a regular military officer. His salary, if an 
officer on active duty, or retired officer, is subject to his election, 
i.e., he may choose to receive either the compensation of $20,500 per 
annum provided by the statute for the Deputy Administrator or the 
compensation to which he is entitled by reason of his military status, 
but in no event will he be entitled to both. 


Other military personnel on the staff of the FAA will be employed 
through cooperative agreements with the Secretary of each of the mil- 
itary departments and will retain their military status and pay; 
however, as mentioned above, as regards their responsibilities within 
the agency, they are subject solely to the direction and control of 
the FAA. Congress reserves the right to keep a watchful eye on the 
military staffing results by a requirement that the Administrator 
submit semiannual reports to Congress concerning the military 
personnel utilized by him, together with his evaluation of the 


effectiveness of the direct military participation in the agency 
functions. 


While military personnel detailed to the FAA are subject only 
to orders of the Administrator insofar as their official functions 
are concerned they remain subject to the Uniform Code of Military 
Justice and may be tried for violations of their FAA duties. 


KEE 











NOTES 


We are pleased to publish the following self-explanatory 


letter of Charles S. Rhyne, Esquire, immediate past President 
of the American Bar Association: 


March 3, 1959 


The Honorable Neil H. McElroy 
The Secretary of Defense 
Department of Defense 
Washington, D. C. 


Dear Mr. Secretary: 


On a recent trip around the world during which I stopped 
in many countries to meet with lawyers and judges to discuss our 
program of world peace through law, I was tremendously impressed 
with the good will which American military lawyers have created 
among the legal profession of other countries. I had not realized 
before how much our military lawyers had done through their contacts 
and friendly relations with lawyers and judges in other lands, and 
because I was so impressed by what I had found, I wanted to write 
and commend you and all those who have obviously encouraged this 
program of lawyer friendship. 


In Japan, in particular, Colonel Donald L. Manes, and 
other military lawyers, were most cordial and hospitable to me. 
Their arrangements for my stay made my trip to Japan that much 
more productive. It was apparent that they have done a wonderful 
job in Japan. From Chief Justice Tanaka and the Presidents of 
the Tokyo and Japanese Bar Associations and many Japanese lawyers 
I heard the repeated story of the high esteem in which American 
lawyers are held by our Japanese counterparts. It was obvious 
this is due primarily to the friendship and respect developed in 
Japan by military lawyers. 


While I realize that the Judge Advocates General of 
the various services have probably been having their military 
lawyers act as ambassadors of good will for American legal 
principles and American lawyers for many years, I am not sure 
either the general public, or members of the legal profession 
in this country, fully appreciate the significance of this. To 
the extent that it is possible for me to do so, I will personally 
attempt to clarify the situation. 
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So, I conclude by saying thanks through you to the 
military lawyers for an outstanding job throughout the world of 
tremendous value to our country which I had never realized they 
were performing and performing so ably. 


Sincerely, 


Charles S. Rhyne 






Our Judge Advocates Write: 


1. Major Edith Rose Gardner Taylor, Headquarters, Air Materiel 
Command, Wright-Patterson Air Base, Ohio, in The Journal of Criminal 
Law, Criminology and Police Science, Vol. 49, No. 3, September- 
October, 1958, pp. 195-217, on "Military Justice In The German Air 
Force During World War II." 














True to her reputation, Major Taylor has done a fine job 
of research and analysis of the German Air Forces' military justice 
system during World War II. 


2. Major Denis A. Cooper, Headquarters, United States Air 
Force, Office of The Judge Advocate General, Washington, D. C., 
in the Federal Bar Journal, Vol. XVIII, No. 4, October-December 
1958, pp. 393-404, on "Title To Ships Under Construction--Compar- 
ative Law Notes." 






The paper discusses the resting place of title to a 
vessel under construction under Anglo-Saxon, German and French 
law. This scholarly article has been welcomed with enthusiasm 
by persons concerned with such highly specialized and very complex 
problems of law. 















3. Captain Earnest J. White, 6314th Air Base Group (Legal), 
APO 970, San Francisco, California, in the Labor Law Journal, 
Vol. 10, Nr. 4, April 1959, pp. 255-264, on "The NLRB And The 
General Counsel Revisited." 






The article examines the statutory and operational 
relationship between the National Labor Relations Board and 
its General Counsel. It discusses the areas wherein the Board 
and the General Counsel must work in close cooperation. The 
article was characterized by a top official of the Board as 
"a fresh and frank approach to the problem which others have 
seemed to shy away from." 
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4. Colonel Martin Menter, Federal Aviation Agency, in the 
Federal Bar Journal, Vol. XIX, No. 2, April 1959, pp. 109-119, 
on "Military Aviation In Relation To The Federal Aviation Agency." 


The article is an excellent and concise review of the 
history of the Federal Aviation Act. It provides an inside view 
of the personnel staffing problems in time of peace and war, and 
of the close working relationship between the Federal Aviation 
Agency and the military establishment. 


Personnel Policies 


The attention of all judge advocates is invited to the following 
personnel policies. 


1. Each judge advocate whose reassignment is firm is requested 
to communicate directly with the Staff Judge Advocate of the gaining 
major command advising him of his planned reporting date. (See 
letter to all Staff Judge Advocates from office of The Judge Advocate 
General, dated 29 January 1959, for further details). 


2. It is requested that the Staff Judge Advocate of the losing 
office prepare a brief memorandum on all officers who have less than 
three years experience, who are being reassigned to another installa- 
tion. This memorandum should include remarks concerning the officer's 
experience, particular abilities and, when appropriate, his weaknesses. 
It should be forwarded to the Staff Judge Advocate of the gaining major 
command, with a copy to The Judge Advocate General, as soon as it is 
apparent that the officer's transfer is firm. (See letter to all Staff 


Judge Advocate's from office of The Judge Advocate General, dated 
16 January 1959). 


3. Requests for extension of overseas tours must be submitted 
and action completed at least one year prior to the expiration of the 
normal tour. Requests should be submitted through channels to 
Headquarters, USAF (See Section F, Part One, Chapter 2, AFM 35-11A). 
This policy is essential in order to forecast assignment one year in 
advance. 


4. As a general rule, the following categories of judge advocates 
will be vulnerable for overseas assignments in 1960: 


it. Col. FSSD 1954 or before 
Major FSSD June 1955 or before 
Captain FSSD August 1956 or before 


5. The attention of judge advocates interested in applying for 
regular commissions in the U. S. Air Force is invited to AFR 3-7, 
dated 22 April 1959. 





NEW DIRECTIVES, REGULATIONS, COURT DECISIONS, OPINIONS, ETC. 


REGULATIONS 

Gifts to the Air Force. The Air Force has stated its position 
on accepting gifts in a revision of AFR 11-26, dated 31 March 1959. 
The directive applies only to gifts offered to the Department of the 
Air Force. The revised AFR 11-26 includes changes shown to be 


necessary by experience under the initial directive dated 4 September 
1956. 


The current regulation defines who may accept or reject a gift 
offered to the Air Force. Money or merchandise of more than $100 
value has to be approved by the Secretary of the Air Force. Below 
that sum, commanders of the major air commands may make the necessary 
decisions, as may the Air Force Academy superintendent and the Air 
Force Museum director. Offers of gifts of real property must be 
forwarded to the Secretary of the Air Force for determination of 
authority to accept or reject the offer. When deciding whether to 
approve a gift offer, consideration has to be given to subsequent 
cost problems. For example, a piece of electrical equipment of 
nominal value might be turned down because installation, maintenance 
and repair costs might prove to be excessive. The Air Force would 
be likely to reject a gift from a firm it does business with if 
any "serious question of propriety" might be raised. Also, obviously, 
a gift considered to be in bad taste would be rejected summarily, 
as would anything that might reflect unfavorably on any other Service 
or on a government agency. 


COURT DECISIONS 


Federal Tort Claims Act. Failure of Passenger in Air Force 
Jet to Eject Himself from Crippled Plane Did Not Establish Negligence 
on Part of Government. On June 15, 1951, William S. Friedman, a 
free-lance writer on aeronautical matters, was a passenger in a 
Lockheed F-94-B jet aircraft in a flight, conducted by the United 
States Air Force to demonstrate the plane's capabilities. Friedman 
rode behind the pilot's seat and, prior to flight, was instructed 
as to bail out procedures. He signed a release exonerating the 
United States from liability in case of accident. The aircraft 
took off and during the flight the left wing broke off about four 
feet from the wing tip. Additionally, the gasoline tip tank and 
aileron on that wing were lost, and the right wing, about four 
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feet from the tip, became bent. After determining that he could not 
control the aircraft sufficiently to make a safe landing, the pilot 
advised Friedman to bail out. He reviewed the bail out procedure 
with Friedman who indicated that he understood that the only thing 
necessary for him to do was to press a trigger which would catapult 
the seat from the airplane after the pilot opened the canopy. After 
the aircraft had descended to 3,000 feet the pilot bailed out, but 
Friedman never left the aircraft and was killed. The present suit 
was brought under the Federal Tort Claims Act by the administratrix. 
The government's motion for summary judgment was denied on the ground 
that while the release which the decedent executed would bar an action 
to recover damages for ordinary negligence, it would not do so if the 
accident were a result of willful, wanton or gross negligence on the 
part of the government. "A provision absolving the Government from 
liability for such negligence would * * * be violative of public 
policy." 138 F. Supp. 530 at 534. Following trial on the merits, 

the Court found that plaintiff had not sustained the burden of 
proving negligence on the part of the government and, accordingly, 
entered judgment for the government. Alice Friedman Adm. v. 

United States (E.D. N.Y. (March 31, 1959)). 


Federal Tort Claims Act. Reference is made to the holding in 
Hinson vs. United States, 257 F. 2a 178 (1958) which appeared in 
Volume I, #1, March, 1959, of the JAG Bulletin. The Judge Advocate 
General is of the opinion that the two cases digested below express 
the better view of the law concerning scope of employment under 
the Federal Tort Claims Act: 

Theodore J. Chapin and Adam Sydlik v. United States, 258 F. 2d 
465, C.A. 9 (30 June 1958). Appellants, the driver and passenger of 
an automobile involved in a collision with an automobile driven by 
a serviceman, brought suit against the government under the Tort Claims 
Act. The agreed facts showed that the serviceman was traveling from 
Norton Air Force Base, California, to Fort Hood, Texas, under competent 
orders which authorized travel by common carrier or private car, pro- 
vided for reimbursement on a mileage basis, deemed the travel necessary 
to the Service, and did not provide for any leave or delay enroute. 

The government moved for summary judgment on the ground that the 
serviceman was not acting within the scope of his employment at the 
time of the accident. This motion was granted by the district court. 
On appeal, the Court of Appeals held that (1) summary judgment is 

a proper method for disposing of a case where the facts are agreed 
and that (2) under the California law of respondeat superior the 
serviceman was not acting within the scope of his employment at 

the time of the accident. The Court emphasized the facts that the 
Army gave its employee a free choice in his mode of transportation 


and exercised no control at all over how he maintained or operated 
the car. 
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The result reached by the Ninth Circuit is directly opposed to 
the result reached by the Court of Appeals for the Tenth Circuit in 
United States v. Mraz (C.A. 10, April 18, 1959, United States Attorneys' 
Bulletin, Vol. 6, p. 275) which involved identical travel orders but 
was decided under New Mexico law. The decision also distinguishes the 
earlier decision of the Ninth Circuit in the case of Kennedy v. United 
States, 230 F. 2a 674 (1956), which involved similar facts, on the ground 
that the government had conceded the scope of employment question in the 
Kennedy case and, consequently, it was not there in issue. It is to be 
noted that Kennedy was heavily relied upon by the Tenth Circuit in Mraz. 

Joanne Cooner, et al v. United States (E.D. S.C., March 2, 1959). 
This action was brought under the Tort Claims Act to recover for personal 
injuries and death sustained in an automobile accident, occurring on a 
New York highway on July 15, 1957, between an automobile in which plain- 
tiffs were riding and the privately owned automobile of an Army major 
traveling toward a new permanent duty station. The major had been sta- 
tioned at Fort Leavenworth, Kansas, and had received orders changing his 
permanent duty assignment to Ottawa, Canada. His orders, as later 
amended, provided that, on his departure from Fort Leavenworth, he was 
to have sixteen days of delay or leave enroute and then proceed to 
Washington, D. C., to report on July 10, 1957, for approximately three 
days temporary duty at the Pentagon. Upon completion of this temporary 
duty, he was to proceed to Ottawa, reporting not later than July 15, 
1957. These orders also authorized the concurrent transportation of 
the major's wife and children from Leavenworth to Ottawa. The officer 
was to receive a mileage allowance of six cents a mile, but his orders 
did not specify what mode of transportation he was to use. The United 
States filed a motion for summary judgment on the ground that the 
major, at the time of the accident, was not acting within the scope 
of his employment. 

On March 2, 1959 the Court granted the motion for summary judgment 
on the authority of United States v. Eleazer, 177 F. 2a 914 (C.A. 4); 
United States v. Sharpe, 169 F. 2a 239 (C.A. 4); and United States v. 
Paley, 221 F. 2a 958 eA. 4). The Ninth Circuit, in a similar change 
of station case involving California law, has also ruled that the ser- 
viceman was not acting within the scope of his employment, Chapin & 
Sydlik v. United States, 258 F. 2d 465, certiorari denied, 27 L.W. 32hk4. 
However, in two other recent cases involving the same problem in still 
other jurisdictions, two courts of appeals have ruled that the service- 
man was acting within the scope of his employment. United States v. Mraz, 
255 F. 2a 115 CCrd. 10); Hinson v. United States, 257 F. 2d 178 (C.A. 5). 

eee ee . 
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POLICY DECISIONS 


United States Amenability to Suit in Foreign Jurisdictions. In 
view of the increased number of civil suits involving the Air Force 
in foreign countries a recent statement of the United States position 
concerning the amenability of the United States to suits in foreign 
countries is of interest to Staff Judge Advocates. 

A Japanese manufacturing company defaulted on its supply contract 
with the Air Force and the contracting officer terminated the contract. 
The undelivered supplies were purchased elsewhere at an excess cost. 
The United States brought suit against the Japanese company in a Japan- 
ese court to recover the excess costs, utilizing a Japanese attorney 
to bring suit in the name of the United States. Subsequent to insti- 
tution of the lawsuit the Japanese side of a panel of the United States- 
Japan Joint Committee established under Article XXVI of the "Administra- 
tive Agreement Under Article III of the Security Treaty" between the 
United States and Japan (T.I.A.S. 2492), with this case in mind, asked 
the following question: 

"Since the United States Government is utilizing the 
Japanese courts, is it the United States Government's policy 
to be subject to a Japanese court decision if a suit is 
filed in a Japanese court against the United States by a 
Japanese contractor?" 

The question was referred to the Departments of State and Justice 
for preparation of a reply. The reply of the United States as formu- 
lated jointly by the Departments of State and Justice is as follows: 

"1. It is the policy of the United States Government with 
respect to suits by and against it in foreign courts, to adhere 
to the applicable principles of international law. However, 
under international law, access to local courts by a friendly 
foreign sovereign is an entirely different and separate question 
from that of the immunity of a foreign sovereign from suit. 

"2. Under existing international practice, suits by a 
friendly sovereign in the courts of another are universally 
allowed. Republic of China v. Chinese National Newspaper, et 
al, Case No. WA-151 of 1953, Vol. VI, Issue 12, page 127, 

Kayku Saibansho Minji Hanrei Shu. The courts of the United 

States have permitted this even where the foreign sovereign 

was still legally in an enemy status. Japanese Government v. 

Commercial Cas. Ins. Co., 101 F. Supp. 243 (S.D. N.Y., 1951). 

The submission of such issues by a sovereign to the courts 

of another is viewed as expressing trust and confidence in 

the legal system and judiciary of the latter in contrast to 

the procedure of otherwise pursuing all claims through dip- 

lomatic channels. 
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"3. The United States has by statute waived its sovereign 
immunity from suit in its domestic courts with regard to specific 
matters. Its waiver of immunity is applicable to foreign nationals 
except that in some instances a showing of reciprocity must be made. 
In such matters the United States does not discriminate against 
foreign nationals who are accorded equality of treatment and made 
subject to the same laws and procedures as United States citizens. 
Fuji Sangyo Kabushiki Kaisha v. United States, Court of Claims 

No. 421-57; Nippon Hodo Company, Ltd., v. United States, Court of 
Claims No. 479-54; Street, H., Governmental Liability; A Compar- 
ative Study (1953). It is, of course, accepted that in inter- 
national law the waiver of sovereign immunity by a sovereign 

in its domestic courts is a matter different and separate from 
waiver of its sovereign immunity in foreign courts. It is 

here referred to, however, to illustrate the availability to 


foreign contractors of judicial remedies against the United 
States. 





"h. The United States does not waive its immunity from suit 

in foreign countries generally, and without regard to the circum- 
stances of particular cases, nor does it know of any nation which' 
acts differently. 

















">. In the absence of an express, unequivocal, general under- 
taking to the contrary, such as in a treaty, it is the policy of 
the United States Government to consider ad hoc each case involving 
its sovereign immunity from suit in foreign courts. Where immunity 
to suit is asserted by the United States Government in any case, 

it will be done either to the Foreign Office of the Japanese Govern- 
ment or as a separate defense in the Japanese court concerned as 

an objection to the court's jurisdiction, as the situation warrants." 
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RECRUITING NOTICE 





Two court reporters are urgently needed in Alaska for assign- 
ments at Anchorage and Fairbanks. Grade: GS-7, plus 25% cost of 
living allowance. On base quarters for single persons, $20.00 
monthly. Direct transfers from Air Force Base in ZI. For Anchorage, 
apply to Civilian Personnel Officer, 10th Air Division (Defense), 
APO 942, Seattle, Washington. For Fairbanks, apply to Civilian 
Personnel Officer, 11th Air Division (Defense), APO 731, Seattle, 
Washington. For information, inquire Staff Judge Advocate, Head- 
quarters, Alaskan Air Command, APO 942, Seattle, Washington. 
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CARTER, Sam F. 
CLARK, Albert J. 


LOEWENBERG, Jerome L. 


BAUER, Charles L., III 


BIDDLE, Maurice F. © 


BUCHTA, Joseph 

CASE, Richard D. 
CLARK, Joseph J. F. 
DICK, Chester A., Jr. 
FRED, Arthur W. 

KNAUS, John V. 
KRYSAKOWSKI, Joseph E. 
LOOMER, Perry D., Jr. 
McMAHON, Thomas J., Jr. 
MURPHY, John H. 
RITTER, Robert J. 
SMITH, Ira H. 

VOS, Calvin M. 


YATES, John H. 


. COLONELS 


Hq USAF, OTJAG 
Washington, D.C. 
Hq USAF, OTJAG 
Washington, D.C. 
ARDC, APGC 
Eglin AFB, Fla 


LIEUTENANT COLONELS 


CONAC, 14th AF 
Robins AFB, Ga 
TAC, 836th AD 
Langley AFB, Va 
CONAC, Hq CONAC 
Mitchel AFB, NY 
ADC, EADF 

Stewart AFB, NY 
MATS, EASTAF 
McGuire AFB, NJ 
SAC, 8th AF 
Westover AFB, Mass 
TAC, 831st AD 
George AFB, Calif 
AMC, Ogden AMA 
Hill AFB, Utah 
ARDC, AFFTC 
Edwards AFB, Calif 
SAC 4130th CS Gp 
Bergstrom AFB, Tex 
ARDC, Hq ARDC 
Andrews AFB, D.C. 
USAFE, 7480th Sup Gp 
APO 633, NY, NY 
ARDC, Hq ARDC 
Andrews AFB, D.C. 
Hq USAF, OTJAG 
Washington, D.C. 
USAFE, Hq USAFE 
APO 633, NY, NY 
ATC, Amarillo TT Cen 
Amarillo AFB, Tex 


USAFE, Hq TUSLOG 
APO 254, NY, NY 
AU, Hq AU 
Maxwell AFB, Ala 
CONAC, Hq CONAC 
Mitchel AFB, NY 


Hq USAF, OTJAG 
Washington, D.C. 

Hq USAF, OTJAG 
Washington, D.C. 
CONAC, 14th AF 
Robins AFB, Ga 

SAC, Hq 8th AF 
Westover AFB, Mass 
PACAF, 314th AD 

APO 970, SF, Calif 
ATC, Amarillo TT Cen 
Amarillo AFB, Tex 
ATC, Sheppard TT Cen 
Sheppard AFB, Tex 
TAC, Hq TAC 

Langley AFB, Va 

AMC, Ogden AMA 

Hill AFB, Utah 

AAC, 10th AD 

APO 942, Seattle, Wash 
PACOM, Joint Staff 
FPO, SF, Calif 
CONAC, Hq CAP 
Bolling AFB, D.C. 
USAFSS, Hq USAFSS 
San Antonio, Tex 
ARDC, AFFTIC 

Edwards AFB, Calif 
AFAFC, AF Acctg & Fin 
Cen, Denver, Colo 
SAC, 823d CS Gp 
Homestead AFB, Fla 
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NAME 


BEAUDOIN, Robert B. 
BURTON, Charles R. 
HAAS, Stanley 
HUNT, Lawrence W. 
KENNEY, William R. 
O'SHEA, Timothy G. 
PACKER, William H. 
POSEY, Edward H. 


REISS, Leonard 


AIKENS, Edwin C. 
FERGUSON, Lucian M. 
ISBELL, Thomas W., Jr. 


VOWELL, Fred C. 


BERNARD, Duane R. 
BRENNAN, Virginia 
BURKHALTER, Harry H. 
CAREY, John H. 


FORREST, Stephen M. 
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ASSIGNMENTS 
FROM 


MAJORS 


PACAF, 13th AF 

APO 74, SF, Calif 
CONAC, 4th AF 
Hamilton AFB, Calif 
SAC, 804th AB Gp 
Hunter AFB, Ga 

Hq CMD, 1001lst AB Wg 
Andrews AFB, DC 
MATS, 1405th AB Wg 
Scott AFB, Ill 

Hq USAF, OTJAG 
Washington, D.C. 
SAC, 815th CS Gp 
Forbes AFB, Kans 
PACAF, 6314th AB Weg 
APO 970, SF, Calif 
ADC, WADF 

Hamilton AFB, Calif 


Amended Assignments 


AMC, ENDTF 

APO 124, NY, NY 

Hq USAF, OTJAG 
Washington, D.C. 
USAFE, 7310th Supp Gp 
APO 11, NY, NY 

Hq USAF, OTJAG 
Washington, D.C. 


CAPTAINS 


PACAF, 6314th AB Weg 
APO 970, SF, Calif 
AMC, OCAMA 

Tinker AFB, Okla 
MATS, IADF 

APO 81, NY, NY 

ADC, 343d Ftr Gp 
Duluth Mun Aprt, Minn 
Hq CMD, Det 2, 1141st 
SA Sq, APO 11, NY, NY 
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SAC, 4130th CS Gp 
Bergstrom AFB, Tex 
TAC, Hq TAC 
Langley AFB, Va 
CONAC, Hq CONAC 
Mitchel AFB, NY 
Hq USAF, OTJAG 
Washington, D.C. 
SAC, 817th CS Gp 
Pease AFB, N.H. 
MATS, 1611th AB Gp 
McGuire AFB, N.J. 
ADC, 64th AD 

APO 862, NY, NY 
Hq USAF, OTJAG 
Washington, D.C. 
TAC, 831st AD 
George AFB, Calif 


USAFE, 20th Tac Ftr Wg 
APO 120, NY, NY 
MATS ,° EASTAF 

McGuire AFB, N.J. 
HEDCOM, Det 2, 1141st 
SA Sq, APO 11, NY, NY 
HEDCOM, Det 2, 1141st 
SA Sq, APO 11, NY, NY 


ADC, Hq ADC 

Ent AFB, Colo 

MATS, Hq MATS 

Scott AFB, Ill 

TAC, 837th AB Gp 

Shaw AFB, S.C. 

USAFE, Det 30, TUSLOG 
APO 254, NY, NY 

Hq CMD, 1100th AB Wg 
Bolling AFB, D.C. 


APPROX, 


MONTH ff y 


Oct 59 | 
Jun 59 
Jun 59 : 
Jul 59 
Jun 59 
Aug 59 
Aug 59 
Nov 59 


Jul 59 


May 59 
Jul 59 


Cancelled 


Aug 59 


Nov 59 


Oct 59 
May 59 


Nov 59 








NAME 


HEBERT, William F. 
HEMINGWAY, Donald W. 
KAVA, Stanley F. 
LOUGHRIE, David H. R. 
McCARTHY, William D. 
MURPHY, Arthur W. 
RICE, Edward P. 
TEEVAN, Quentin F. 


YERY, Richard T. 


AMERY, Robert S. 
DIXON, Paul V. 
GIBSON, Charles F. 


WALCHER, Wilson P. 


BENSEL, Francis P. 
CLENDENING, Warren E. 
DAVIS, Lawrence 0. 
KELLY, Charles A. 


LITTLE, Robert E., III 


ASSIGNMENTS 


FROM 


CAPTAINS (Contd) 


USAFE, Det 3, USAFE 
APO 230, NY, NY 
Direct Appointee 


PACAF, 41st AD 
APO 994, SF, Calif 
USAF Hospital 
Andrews AFB, D.C. 
ARDC, AFFTC 
Edwards AFB, Calif 
USAFE, Hq USAFE 
APO 633, NY, NY 
Direct Appointee 


SAC, 4084th AB Gp 
APO 121, NY, NY 
ARDC, AFMTC 
Patrick AFB, Fla 


Amended Assignments 


MATS, 1707th AT We 
Palm Beach AFB, Fla 
SAC, 3d AD 

APO 334, SF, Calif 
PACAF, 6486th AB Weg 
APO 953, SF, Calif 
USAFE, 50th AB Gp 
APO 83, NY, NY 


FIRST LIEUTENANTS 


ADC, 325th Ftr Wg 
McChord AFB, Wash 
SAC, 4082d Strat Wg 
APO 677, NY, NY 
Direct Appointee 


AMC, Hq AMC 
W-P AFB, Ohio 
Direct Appointee 


ls 


AMC, SMAMA 

McClellan AFB, Calif 
USAFE, UK Procurement 
Off, APO 125, NY, NY 
SAC, 823d CS Gp 
Homestead AFB, Fla 
MATS, 1405th AB We 
Scott AFB, Ill 

ADC, 4737th AB Gp 
APO 862, NY, NY 

SAC, 8th AF 

Westover AFB, Mass 
ARDC, AFMDC 

Holloman AFB, N.M. 
AMC, 2750th AB Wg 
W-P AFB, Ohio 

Hq USAF, OTJAG 
Washington, D.C. 


SAC, 819th CS Gp 
Dyess AFB, Tex 

ATC, 3510th FT Wg 
Randolph AFB, Tex 
ADC, 37th AD 

Truax Fld, Wisc 
ADC, 412th Ftr Gp 
Wurtsmith AFB, Mich 


PACAF, 6313th AB Weg 
APO 239, SF, Calif 
TAC, 831st AD 

George AFB, Calif 
PACAF 483d TC Wg 

APO 75, SF, Calif 
AMC, AMF, PA 

APO 915, SF, Calif 
CONAC, 2585th AB Sq 
Miami Int'l Aprt, Fla 
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APPROX. 
MONTH 


Oct 
Jul 
Sep 
May 
Jul 
Sep 
Jul 
Sep 


Jun 


Apr 
Jun 


Jul 


29 
29 
29 
29 


WI 
\O 


29 
29 
29 


29 


59 


29 


29 
9 
29 
29 
29 














NAME 


MARCHAND, Donat C. 











McGEE, Burrell 0. 


MUELLER, Darwin H. 







NORRIS, Robert W. 


O'NEILL, William J., Jr. 







PALMER, Garrett W. 


WEIGHT, Donald E. 










WINSTON, Frank D. 


WOOLLEY, David M. 





KUNDTZ, John A. 












PALLER, Bobby I. 
TART, Jerry G. 


THOMAS, Hyrum P. 








ANDERSON, Larry J. 
ANDREWS, William H., III 
BABCOCK, Robert A. 


BAUMANN, Walter L. 






BELSON, Irwin V. 





ASSIGNMENTS 


FROM 


ADC, 37th AD 
Truax Fld, Wisc 
USAFSS, 6940th AB Gp 
Goodfellow AFB, Tex 
AMC, Mobile AMA 
Brookley AFB, Ala 
Recallee 


MATS, IADF 
APO 81, NY, NY 
Direct Appointee 


ATC, 3640th PT We 
Laredo AFB, Tex 
SAC, 4083d Strat Wg 
APO 23, NY, NY 
TAC, 832d AB Gp 
Cannon AFB, N.M. 


Amended Assignments 


FIRST LIEUTENANTS (Contd) 





= 


USAFE, Central Proc Cen 


APO 322, NY, NY 
USAFSS, 6930th Rad Gp 
APO 291, NY, NY 

MATS, 1605th AB Wg 
APO 406, NY, NY 
CONAC, 2577th AB Gp 
Brooks AFB, Tex 

AMC, Hq AMC 

W-P AFB, Ohio 

SAC, 4Okist CS Gp 
Bunker Hill AFB, Ind 
USAFE, 316th AD 

APO 118, NY, NY 
CONAC, 2500th AB Gp 
Mitchel AFB, NY 
PACAF, 483d TC We 
APO 75, SF, Calif 


Sep 59 
Sep 59 
Jul 59 
Sep 59 
May 59 
Apr 59 
Sep 59 


Aug 59 





TAC, 4510th CCT Wg 

Luke AFB, Ariz 

TAC, 4th Tac Ftr We 
Seymour Johnson AFB, N.C. 
080th CS Gp 

Laughlin AFB, Tex 

ATC, Amarillo TT Cen 
Amarillo AFB, Tex 


SECOND LIEUTENANTS 


ROTC 
ROTC 
ROTC 


ROTC 


AMC, SAMAP 
APO 74, SF, Calif 
SAC, 4084th AB Gp 
APO 121, NY, NY 
USAFE, Hq 3d AF 
APO 125, NY, NY 
SAC, 4084th AB Gp 
APO 121, NY, NY 


MATS, IADF 
APO 81, NY, NY 

SAC, 92a CS Gp 
Fairchild AFB, Wash 
ATC, 3635th FT Wg 
Stead AFB, Nev 
ARDC, AFMDC 
Holloman AFB, N.M. 
PACAF, 6314th AB Weg 
APO 970, SF, Calif 


Sep 59 
Jan 60 
Sep 59 


Nov 59 









BENTON, Edward B. 
BUYCK, Mark W. 
CONTORER, Jay 
COSKRAN, William G. 
CUNNINGHAM, Ernest D. 
CURREN, Conrad A. 
DAVIS, Thomas E. 
DERUYTER, Mark 

DOAR, William W., Jr. 
EYERMAN, Francis J. 
FALKENHAINER, William’ C. 
FENERTY, Walter G. 
FINDER, Jack L. 
FINERMAN, Ralph 
FOLEY, Albert W. 
FRIEDMAN, Joseph 
FUNSCH, Richard 0. 


GRIFFIN, Bobby F. 


HATHAWAY, Rayburn B., Jr. 


HOLMES, James H., III 


HUDANICH, John 


FROM 


TO 


SECOND LIEUTENANTS (Contd) 


ROTC 
ROTC 
ROTC 
ROTC 
ROTC 
ROTC 
Aviation Cadet 
ROTC 
ROTC 
ROTC 
ROTC 
ROTC 
ROTC 
ROTC 
ROTC 


ROTC 


SAC, 804th AB Gp 
Hunter AFB, Ga 

SAC, 4060th AB Gp 
Dow AFB, Maine 

ATC, Chanute TT Cen 
Chanute AFB, Ill 
TAC, 831lst AD 

George AFB, Calif 
PACAF, 6143d AB Gp 
APO 929, SF, Calif 
ADC, 507th Ftr Gp 
Kinross AFB, Mich 
ADC, 4756th AD Wg 
Tyndall AFB, Fla 
SAC, 802d CS Gp 
Schilling AFB, Kans 
SAC, 4082d Strat Wg 
APO 677, NY, NY 

SAC, 4347th CS Gp 
McConnell AFB, Kans 
PACAF, 405th Ftr Wg 
APO 74, SF, Calif 
ATC, Amarillo TT Cen 
Amarillo AFB, Tex 
TAC, 4th Tac Ftr Wg 
Seymour Johnson AFB,N.C. 
SAC, 95th CS Gp 
Biggs AFB, Tex 

TAC, 354th Tac Ftr We 
Myrtle Beach AFB, S.C. 
ATC, Lackland TT Cen 
Lackland AFB, Tex 
TAC, 4530th CCT Weg 
Williams AFB, Ariz 
MATS, IADF 

APO 81, NY, NY 
PACAF, 6102d AB Wg 
APO 328, SF, Calif 
ATC, 3500th PT Wg 
Reese AFB, Tex 

ATC, 3640th PT We 
Laredo AFB, Tex 





ASSIGNMENTS 


FROM TO 


SECOND LIEUTENANTS (Contd) 


JACKMAN, James W. ROTC CONAC, 10th AF 
Selfridge AFB, Mich 
JACKSON, James W. . ROTC PACAF, 6314th AB Wg 
APO 970, SF, Calif 
MALESOVAS, Jerry L. ROTC SAC, 4130th CS Gp 
Bergstrom AFB, Tex 
MURAOKA, Arthur Y. ROTC PACAF, 5th AF 
APO 925, SF, Calif 
NEAL, William A. ROTC ADC, 37th AD 
Truax Fld, Wisc 
O'BRIEN, Henry F. ROTC ATC, Lackland TT Cen 
Lackland AFB, Tex 
O'BRIEN, Kenneth E. ROTC PACAF, 6431st AB Gp 
APO 235, SF, Calif 
O'BRIEN, William J. ROTC SAC, 42a AB Gp 
Loring AFB, Maine 
OSER, Alvin V. ROTC SAC, 4083d AB Gp 
APO 23, NY, NY 
PASCARELL, William A. ROTC SAC, 4082a AB Gp 
APO 677, NY, NY 
RACINE, Norman H. ROTC ARDC, AFMDC 
Holloman AFB, N.M. 
RAMEY, Fenton R. ROTC ATC, Sheppard TT Cen 
Sheppard AFB, Tex 
REDMON, Harry S., Jr. ROTC ATC, Amarillo TT Cen 
Amarillo AFB, Tex 
ROCHE, James M. ROTC SAC, 3922d CS Gp 
APO 30, NY, NY 
SILLIMAN, John E. ROTC SAC, 42d AB Gp 
Loring AFB, Maine 
STRACI, Ronald A. ROTC TAC, 832d AD 
Cannon AFB, N.M. 
THOMAS, John R., Jr. ROTC ADC, 52d Ftr Gp 
Suffolk Co AFB, NY 
VICK, Andrew F., Jr. ROTC TAC, 832d AD 
Cannon AFB, N.M. 
WEINGLASS, Leonard L. ROTC SAC, 819th CS Gp 
Dyess AFB, Tex 
WILLIAMS, John P. ROTC ATC, 3560th PT Wg 
Webb AFB, Tex 


The above assignment information helps to keep Air Force lawyers informed of 
the whereabouts of judge advocates who have specialized knowledge in the law and 


of the facts involved in particular cases. Additional lists will appear periodic- 
ally in this publication. 
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